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(Tf)
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Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

stt#aRt fai#I
('cf) Date of issue

09.05.2023

'
Arising out of Order-In-Original No. 145/AC/DEM/MEH/ST/Gurjar Rikesh

(e) Pramodbhai/2021-22 dated 29.03.2022 passed by the Assistant Commissioner, CGST,

Division-Mehsana, Gandhinagar Commissionerate

3fa4af artzit Tar/ M/s Gurjar Rikesh Pramodbhai, 15, Sarvoday Govt.

('cf) Name and Address of the · Society, Dhobi Ghat, Nr. Talav, Mehsana, Gujarat -
Appellant 384001

l&f <a sr£ta-srgr sri@grrramar?at agsrs?gr h fa zrnRafaR aarg+7
arf@rat Rtsf srrar rtrurmarTegaamar2, #at fa ha smr a fa«a gt aaar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sra rat rrur la:
Revision application to Government of India:

I

(1) atgrant gr4 sf@2fa, 1994 Rt arr zaaflaattaagate arr #t
3T-urr # rr rcgm k siafauteri2a zrflRa, tar, fa tiara, usaf+TT,
tf #ifra, sfaa lr +rat, iaf, {flu«: 110001 4t Rtaft arfe@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevai~ Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of.the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(91) "4'R mra Rt ztf atrsa fl gt f.i efi I { ffi 'fl' fcl;m" '4-1 o -5 Ii II { n 3r 4rat ? '4T fcl;m"
nssrr a a?csnn sr gr ti@, aft uerr zr suerat? azft 4re

srnu i gtnrRRsf@hutalug&z
n case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©') '+f!«f~~fcR:rr~m~!ff ii f.i41Rla ,:m;r 1n: m,:m;rt fclfr114101 ii"~~~l=fffi -cr<:
3graa grahRaza Rtmah arzgz fatt at r2gr faff@a z

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) . sifa aq1a Rt 3raa gem ehpar h fu sitpt #fezmr Rt&sit smr st <r
mu ~ R'41i" ~ lj,ct I Rl cfi ~' ~~ ml" .:nfta- 91" "ffl-ilf -cr<: m G!R # far sf2fa (i 2) 1998

mu 109 mr~~ "l'Tl;in

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appe8ls) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hr sgiar gen (rt) R4rat, 2001 a fa 9 a siaiRf@ ma ing-8 it
1fat ii, hfaa arrff em2 fa fl«ta cf\rr m #fan-sr?gr ug4 zfr«2sr Rttat ()
fail h arr.Ufa zra fur arr are st# rzr nrar < m qr ff a siafa mu 35-~ #
fafRa fragar ha h arr bz-6 atrRtm 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the elate
on· which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras znaa #Tr sztira uaalaqtz3 3atst 200/- #lr zrar Rt
~ 3TR~ t=i C1 ti {chl-i 11:nm it"~If!" ill 1000 [- Rt flt4rat Rt stql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved Q
is more than Rupees One Lac.

far gt«ea, aft sgraa ga vi Ucff cp"{ 6{ enfa naf2law ah 7fasfh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3,91d.rl ~~' 1944~WU35--arr/35-~~3fa<Tct":-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) saRfa qRaa atu sgar eh srarat fr zfl, zfhR h i ft gra, 4tr
'3,91 aT g[ea vi hara st4fa +rtznrf@raw (fez) Rt 4f@a 2fr ff4r, \i+i d. I cit Id. 'i:f 2nd l=fffif,

a<gt«t rat, sraa,fa+Ir, zralar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar · Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

,...,--::-......... The appeal to the Appellate Tribunal shall be filed in quadn1plicate in form EA-
? ' · ·

1
"1> ·~,n',,,./'o<~ as prescnbed under Rule 6 of Central Exc1se(Appeal) Rules, 2001 and shall be

~''·', · ""'.ef~c mpanied against (one which at least should be accompanied by a fee of
.., )._--..,, ,. "1,
~t::))"' ~......
).L:;.. ii! f{f~ _;-.... ..._ ,~ ~

,."i
6"·
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/-·:w~el'e amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to ·5,,Q. Lac, and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. · Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zuf za arr a& qr mkgiia r?gr ?tar g at rat# qr s?gr a fuRt ar 4rat wrjn
far sat aRgg za zzr ah za g sft f fa 4t#tf aa af renf@ta sflr

-atatf@le4wr #tuaaft qr a#{traaz #t um4 3aaa futmar ?l
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may ·
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) arIra rear zf@fa 1970 rear ilf@era RR gqft -1 a ziafa faff gar s#
rr@a ar qr?gr zrnf@fa [oft 7f2rat a 3rr r@laRtv fars6.50 ht #T +1r4r7
ca Rease «r @tar areg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zr it iif@hart #r firstaar frail Rt sit sft ezaa saf fan star ? sitfl
grc4, hfr3gta gees vi tatssf@rz +zrtznf@raw ( cf> 14 ffcl Pcr)~' 1982_ if fafeaa
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar gear, arr sara gr«a qi hara zfRrr +rt(f@aw (Ree) u 4fa zfttah
ii 4nit (Demand) vi is (Penalty) oPT 10% pf sar mar zRarf zraifk, sf@mara urr
10 "cfi"Dis~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4trsure grcn zit tats eh siasf, gr@agtaar Rt +ir (Duty Demanded) I

( 1) is (Section) 11Dazd f.:rmftcr uw;
(2)~~~~#ufu?:f;
(3) #adz hzfail afa 6 hazaraf. .

For an appeal to be filed_ before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 1·1 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) s zr2gr a ,Razl qf@rawr #mer szt green rzrar green ur av fcl cl I Rea gt at tr fu Tz
a 10% 4ratw st szgta ave fat@a gr aa ave#10% gnatuftsr raft?l

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
alty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/1795/2022

3141fr1 3I?I / ORDER-IN-APPEAL

The present appeal has been filed by Mis Gurjar Rikesh Pramodbhai, 15,

Sarvoday Govt.- Society, Dhabi Ghat, Nr. Talav, Mahesana, Gujarat-384001

(hereinafter referred to as the appellant) against Order in Original No.

145/AC/DEM/MEH/ST/Gurjar Rikesh Pramodbhai/2021-22 dated 01/04/2022

[hereinafter referred to as "impugned order"] · passed by the Assistant

Commissioner, CGST, Division : Mehsana, Commissionerate : Gandhinagar

[hereinafter referred to as"adjudicating authority].

0

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. ABDPG9083HST001 for providing taxable

services. As per the information received from the Income Tax department

discrepancies were observed in the total income declared by the appellant in

their Income Tax Return (ITR) when compared with Service Tax Retu1ns (ST-3) 0
filed by them for the period FY. 2015-16 and FY. 2016-17. Accordingly,

letters/en:iails dated 08.05.2020 was issued to the appellant calling for the details

of services provided during the period F.Y. 2015-16 and FY. 2016-17. The

appellants did not submit any reply. The services provided by the appellant

during the relevant period were considered taxable under Section 65 B (44) of
t $ •

the Finance Act, 1994 and the Service Tax liability for the F.Y. 2015-16 and

F.Y. 2016-17 was determined on the basis of value of 'Sales of Services' under

Sales/Gross Receipts from Services (Value from ITR) or "Total amount

paid/credited under Section 194C, 1941, 194H & 194J of Income Tax Act,

1961" shown in the ITR-5 and Form 26AS for the relevant period as per details

below:
Table

(Amount in Rs)
Sr. Period Differential Taxable Rate of Amount of
No Value as per Income Service Tax Service Tax

Tax data
1 F.Y.--2015-16 0 14.5% 0
2 F.Y.-2016-17 36,83,133/ 15% 5,52,470/

,. Total 5,52,470/

3. The appellant was issued Show Cause Notice vide F.No. V.ST/l lA-

56/Gurjar/2020-21 dated 30.06.2020 (in short 'SCN'), wherein it was proposed

to:
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s F No. GAPPL/COM/STP/1795/2022
e#es. qa. "► Demand and recover service tax amounting to Rs. 5,52,470/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest

under Section 75 ofthe Finance Act, 1994 ;

> Impose penalty under Section 77(2), 77C and 78 of the Finance Act,

1994;

4. The said SCN was adjudicated ex-parte vide the impugned order wherein

the demand for Rs. 5,52,470/- was confirmed under Section 73 (2) of the

Finance Act, 1994 alongwith interest under Section 75. Penalty amounting to

Rs. 5,52,470/- was imposed under Section 78 of the Finance Act, 1994

alongwith option for reduced penalty under clause (ii). Penalty of Rs. I0,000/

was imposed under Section 77 (2) of the Finance Act, 1994 and Penalty @
0 Rs.200/- per day till the date ofcompliance or Rs. 10,000/- whichever is higher,

was imposed under the provisions ofSection 77 C(l) ofthe Finance Act, 1994.

0

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

@ The appellant has entered into supply of material contract with Mis
ONGC and they are eligible for exemption in terms ofNotification No:

12/2003-ST dated 20.06.2003. The SCN was issued without classifying

the service provided by the appellant. In support, they have referred to the

decision of the Hon'ble Supreme Court in the case of Amrit Foods Vs

CCE-2005 (190) ELT 433 (SC).

@ The appellant has clearly mentioned the value ofmaterial in their Sale Bill

and also charged VAT on them. These evidences confirm their eligibility

for claiming the benefit ofNotification No. 12/2003-ST dated 20.06.2003.

In support oftheir contention, they relied on the judgement ofthe Hon'ble

CESTAT in the case of Shilpa Color Lab -.2007 (5) STR 423 (Tri.

Bang.).

@ In case of indivisible contracts, the value of service provided is required
· ., ,

to be separately calculated for computing the taxable value by deducting

the value ofmaterial from the total value. Accordingly, the appellant has

correctly calculated their taxable value in the returns and paid appropriate

service tax.

Page 5 of 9
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@ As the demand is based entirely on data obtained from the Income Tax

Returns hence the same is no sustainable.

0 The demand for the period F.Y. 2016-17 was computed considering the

ITR data of Rs. 36,83,133/- as taxable value. However, out of the said

amount, an amount ofRs. 28,97,946/- was to be deducted being the value

of material and Rs. 54,559/- being the amount of VAT paid on the

material. The taxable value computed. after allowing these deductions is

the exact amount declared in their ST-3 return.

0 They further relied on the following citations:

e Decision of the Hon'ble CESTAT in the case of Regional Manager

Tobacco Board Vs Commr. of C.Ex., Mysore - 2013 (31) STR 673

(Tri.Bang).

o Decision of the Hon'ble CESTAT in the case of Anvil Capital 0
Management (P) Ltd Vs Commr. of S.T, Mumbai - 2010 (20) STR 789

(Tri. Mum).

o Decision ofthe Hon'ble CESTAT in the case ofCommr. of Service Tax,

Ahmedabad Vs Puri Ads Pvt.Ltd - 2010 (19) STR 242 (Tri. Ahmd).

o Decision of the Hon'ble CESTAT in the case of Sify Technologies Vs

Commissioner of Service Tax, Chennai - 2009 (16) STR 63 (Tri. Mad).

e Decision of the Hon'ble CESTAT in the case ofBhogilal Chhagulal Vs

Commr. of S.T, Ahmedabad - 2013 (30) STR 62 (Tri. Ahmd).

@ The demand is time barred. Penalty under Section 78 cannot be imposed

as there is no suppression of facts on part ofthe appellant.

0 They further relied on the following citations :

Hindustan Steel Ltd Vs State ofOrissa reported as AIR 1970 (SC) 253.

o Kellner Pharmaceuticals Vs CCE, reported as 1985 (20) ELT 80.

Pushpam Pharmaceuticals Company Vs CCE reported as 1995 (78) ELT

401 (SC).

• CCE Vs Chemphar Drugs and Liniments reported as 1989 (40) ELT 276

(SC)

o Bharat Wagon & Engg.CO.Ltd Vs Commissioner of C.Ex., Patna

reported as (146) ELT 118 (Tri.Kol).

Page 6 of 9
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o Goenka Woollen Mills Ltd Vs Commissioner of C.Ex., Shillong,

reported as 2001(135) BLT 873 (Tril Kol.)

a Bhilwara Spinners Ltd. Vs Commissioner of Central Excise, Jaipur

reported as 2001 (129) BLT 458 (Tri. Del).

@ Alongwith their appeal memorandum they submitted copies Tax

Invoicess raised by them during the period F.Y. 2016-17.

6. Personal Hearing in the case was held on 18.04.2023. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of the appellant for the

hearing. He submitted a written submission during the hearing. He reiterated the ·

submissions made in the appeal memorandum.

0 6.1 Vide their additional written submission, the appellant reiterated the

grounds submitted in their appeal memorandum and also submitted a calculation

sheet for the period F.Y. 2016-17 wherein the break-up of the components of

value shown in each invoice was detailed alongwith the justification for the

taxable value shown in their ST-3 return. They also submitted copies of some

more invoices for the period F.Y. 2016-17.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during hearing and the additional written

submission submitted by the appellant. The issue to be decided in the present

O appeal is whether the demand for Service Tax amounting to Rs. 5,52,470/

confirmed vide the impugned order alongwith interest and penalties,in the facts

and circumstances of the case,is legal and proper or otherwise. The demand

pertains to the period F.Y. 2016-17.

8. It is observed from the case records that the SCN in the case has been

issued only on the basis of data received from the Income Tax department. The

appellant is registered with the service tax department, which is apparent from

the SCN which mentions the Service Tax Registration No. of the appellant. It is

also observed that the SCN has been issued without classifying the services

provided by the appellant which implies that, no further verification has been

caused so as to ascertain the exact nature of services provided by the appellant

the period F.Y. 2016-17. Hence, the SCN issued in this case is

nically issued and is vague.
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8.1 The appellants have also contended that they did not get an oppurtunity to

present their case before the adjudicating authority. I find that the impugned

order was adjudicated ex-parte on the basis of the demand of Service Tax

proposed vide the SCN, which was issued entirely on the basis of data received

from the Income Tax department. No further investigations conducted.

9. I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification offacts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN and the impugned order has been issued indiscriminately and

mechanically without application of mind, and is vague, being issued in clear

violation of the instructions of the CBIC discussed above. Further, as the

impugned order has been passed ex-parte, the violation of principles of natural

justice is apparent.

0

10. I find that the appellant have in their appeal memorandum and in

additional submission submitted various documents i.e copies of Invoices issued 0
by them during the relevant period in their defense. They have also claimed

exemption in terms of Notification No. 12/2003-ST dated 20.06.2003. The

submissions of the appellant were also not perused by the adjudicating authority

earlier as neither did they attend the personal hearing, nor any oral submissions

were made by them in their defense. Accordingly, the submissions of the

appellant are being presented before this authority for the first time. Therefore, it

would be in the fitness of things and in the interest of natural justice that the

matter is remanded back to the adjudicating authority to consider the

submissions of the appellant, made in the course of the present appeal, and,

thereafter, adjudicate the matter.
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11. In view ofthe above, I am ofthe considered view that since the appellants

have contested the SCN for the first time before this authority and the matter

requires verification from the documents of the appellant, it would be in the

interest ofjustice that the matter is remanded back to the adjudicating authority

to examine the contentions of the appellant. Therefore, the matter is remanded

back for denovo adjudication after affording the appellant the opportunity of

filing their defense reply and after' granting them the opportunity of personal

hearing. Accordingly, the impugned order is set aside and the matter is

remanded back to the adjudicating authority for adjudication afresh. The

appellant is directed to submit their written submission to the adjudicating

authority within 15 days of the receipt of this order. The appellant should also

attend the personal hearing as and when fixed by the adjudicating authority. The

appeal filed by the appellant is allowed by way ofremand.

12. 34raiua#fares4aalfqrr3qi#at#fart«ft
The appeal filed by the appellant stands. disposed of in above. terms.

-5raj s.
--c-Akhilesh·Kumar ) U 1

Commissioner (Appeals)

Date: 03" May, 2023

i nag
E'.

E e(Somnath haudhary)
Superinten ent (Appeals),
CGST, Ahmedabad.

0

BY RPAD / SPEED POST
To
Mis Gurjar Rikesh Pramodbhai,
15, Sarvoday Govt. Society,
Dhobi Ghat,N. Talav,
Mahesana, Gujarat-384001
Copy to:
1. The ChiefCommissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.
3. The Assistant Commissioner, Central GST Division - Mehsana,

Commissionerate: Gandhinagar.
4. The Assistant Commissioner (System), CGT, Appeals, Ahmedabad. (for
uploading the OIA)

5. Guard File.
6. P.A. File.
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